
Minding Your Antitrust 
Business During the 
COVID-19 Pandemic

March 27, 2020

Megan Browdie, David Burns, Sharon 
Connaughton, Christine Graham, 

Jacqueline Grise, Alexander Israel, 
Beatriz Meija, Stella Sarma



What’s on the Agenda?

• COVID-19’s Impact on Merger Review
• Competitor Collaboration and Information Exchange in the Time of 

COVID-19
• State Aid in the Time of COVID-19
• Intersection Of Price Gouging and Online Third-party Marketplaces
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COVID-19’s Impact on Merger 
Review



Starting with the U.S.:
HSR Basics

Transaction Size Determines Filing Fee: $45,000, $125,000, $280,000

Size-of-Person Test Size-of-Transaction Test

• Includes securities held and assets recently 
acquired; debt assumed in an asset acquisition

• If > $376.0m, reportable regardless of size-of-
person test

• Applies to the “ultimate parent entity” (UPE)

• Total assets worldwide or annual revenues, if 
engaged in manufacturing

* Thresholds adjusted annually for inflation

+ +> $188.0m > $18.8m > $ 94.0m
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No changes!



The “Normal” Merger Review Timeline

Day 1
(HSR Filing)

Either 30-day waiting period
expires or parties receive 
2nd Request subpoenas 

Parties comply 
with 2nd 
Request

Statutory waiting period expires 30 days 
after both parties’ compliance if no timing 

agreement (agreement often advisable if a 
resolution short of litigation seems possible)

Agency either allows 
transaction to close or seeks 
preliminary injunction in court

(assume 6 weeks – 3 months)

If court proceedings, timing 
is in court’s discretion

(assume 12 months)

If preliminary injunction granted, parties 
may not close before judgment for 

defendants at end of court proceeding

If at FTC, FTC may pursue administrative 
proceedings to challenge merger

Month 1 Month 6-9 Month 7-10 Month 10-13

Month 22-25

Parties may close if 
preliminary injunction denied

Option to pull 
and re-file to 
reset  30-day 
waiting period

Deal 
announcement

Pre-filing 
contact with 

Agencies

Potential Early 
Termination

HSR Filing may be Submitted on Signed LOI/Term Sheet or Signed Definitive Agreement

Day ~10-30
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How Does This “Normally” Work?
Most Deals Do Not Raise Substantive Concerns
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Approximately 18% of deals fall in-between on the substantive antitrust spectrum 



The “New Normal” Merger Review Timeline

7

Agencies may grant early termination, but it is “not a 
right” - expect more transactions will go full waiting period 

Expect more 
parties to pull 

and refile

Time to comply with second 
request expected to take longer

Agencies expected to request 
additional time to review Second 

Request materials

Litigation time period 
will increase due to 

complexities of litigating 
remotely; likely to push 
out timeline by 6 to 9 

months

Parties will engage 
earlier and more 
proactively with 

agency staff



Congressional Proposals re HSR Amendments

• Reports suggest that there are three proposals on the table:

• Allowing either the FTC chairman or the DOJ Antitrust Division 
assistant attorney general to extend the initial waiting period by 
15 days, with the option of additional 15-day extensions

• Allowing a 30-day extension to the waiting period that would be 
invoked automatically during a national emergency and could be 
invoked by either agency in their discretion

• An automatic tolling of all waiting periods until the end of the 
COVID-19 national emergency, at which point the HSR waiting 
period would start to run
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What Are We Seeing So Far?

• Still early…
• Staff continuing to work hard remotely on pending deals

• Changes to operating procedures: 

• FTC had suspended grants of early termination of HSR 
waiting period, but as of March 30 may grant ET again

• Electronic submission of HSR filings 

• All meetings on phone or video conference absent 
extenuating circumstances

• All scheduled depositions postponed; to be rescheduled 
using video conferencing

• Agencies requesting parties add 30 days to timing 
agreements for pending/future mergers; may revisit 
current timing agreements to provide additional time to 
review documents 
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Expect additional changes to policies and procedures…check Cooley Hub for updates!

“[The] FTC is seeking more time to ensure full 
review of pending deals.  It will not sacrifice 
thoroughness of investigations that may require 
information from third parties focused on other 
priorities.” -- Commissioner Wilson (Mar. 19, 2020)

“Corporations shouldn’t be able to slip big mergers 
through during national emergencies.  Congress 
should stop the shot clock so public servants have 
enough time to investigate and sue to block bad 
deals.” -- Commissioner Chopra (Mar. 18, 2020)

“Early Termination is not a right. Parties to a 
transaction are not entitled to early termination of 
the HSR Act’s required waiting periods.” – FTC 
Blog Post (Mar. 27, 2020)



What do we Predict Going Forward? 

Durable trends “before”…
• 80% of transactions receive 

early termination (ET)
• 2-3% receive Second 

Requests
• 18% “in the middle”
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Suggest in the world “after”…
• The 80% of deals that would have received ET: some 

transactions (likely fewer) will still get ET, others will 
clear HSR on the last day of the waiting period

• The 2-3% of transactions that would have received a 
Second Request because they presented significant 
substantive antitrust risk will still get a second request

• Logistics of complying will be much harder and 
the timeline likely moved out by months  

• For the 18% of deals “in the middle”:
• More pull-and-refiles
• More Second Requests issued if agencies are 

unable to resolve concerns in 60 days



OUS Filings

• 100+ countries have antitrust laws, most with merger control laws

• EU + member states, Australia, Canada, Mexico, and BRIC countries

• Smaller jurisdictions also have competition filing requirements, such 
as Barbados, Jordan, Malta, Ukraine

• Requirements vary widely

• Approval, time to investigate, notice 

• Sales, assets, market share thresholds, based on local or global 
operations, 
value of transaction

• Many jurisdictions require substantial information about the “market” 
and the parties

• Germany and Austria recently added transaction-size threshold

• Like the U.S., even minority investments may trigger foreign filings
11



European Union – COVID-19 Measures and 
Consequences

European Commission
• “Companies are encouraged to delay merger 

notifications . . . where possible”

• Operations may be slowed down; early 
clearances unlikely

• EC may declare filing incomplete to avoid 
review deadlines to be triggered

• HOWEVER: Non problematic deals may be 
approved with less administrative hurdles
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Germany

• German FCO is fully operational, no changes 
to timelines 

• Staff is engaged and moves matters forward

• FCO is likely to use the full one month review 
deadline and not grant early clearances

Austria

• Austria approved legislation to suspend 
merger review period until April 30, 2020 
clock only starts on May 1 (review period of 4 
weeks)

• Austrian BWB clarified in a FAQ that they will do 
their best to grant early clearances within the 
usual timeframe, in particular in non-complex 
cases

Italy

• The administrative deadlines are suspended
for the period February 23 – April 15, 2020

• AGCM has not taken an official position but it is 
understood that deals notified between March 
17 and April 15 will not start being reviewed 
before (at least) April 16

• The AGCM remains operational for on-going 
cases

Spain

• CNMC announced on March 19, 2020 the 
suspension of statutory review deadlines in 
light of the state of emergency introduced in 
Spain

Representative set of jurisdictions – quite common in foreign-to-foreign transactions 



United Kingdom – COVID-19 Measures and 
Consequences

Do I Have to File?

• UK operates a voluntary and non-
suspensory merger filing regime

• The CMA has jurisdiction* to review a
transaction if:

• Target’s UK turnover > £70m (‘turnover
test’); or

• As a result of the merger, a share of 25% or
more in the supply or purchase of goods or
services of any description in the UK or in a
substantial part of the UK is created or
enhanced (‘share of supply test’)

*Lower thresholds apply where deals raise national security and
other public interest concerns.

13

Impact of COVID-19

• CMA is open for business - the CMA
intends to continue to progress cases,
make decisions and meet deadlines

• Statutory time limits will be extended, if
necessary, on an ad hoc basis where
possible

• If parties wish to proceed, the pre-
notification period may be longer as the
CMA is likely to face delays with market
testing, for example



Rest of the World

14

China

• The review process in SAMR for simplified procedure is almost
resumed normal

• However, there has been delay for review process for normal 
procedure, since it takes longer time for the third parties and 
regulators to respond to questions consulted by SAMR and also to 
clarify questions from case handler or notifying parties

Representative set of jurisdictions – quite common in foreign-to-foreign transactions 

Canada

• The Competition Bureau Canada remains operational

• Telephone services is interrupted – questions should be addressed 
by email

• Merging parties are encouraged to contact case teams as early as 
possible on complex matters and throughout the conduct of a 
review

South Korea

• Korea Fair Trade Commission remains operational and applied a 
work-from-home policy

• Meetings are possible for specific reasons if requested in advance

• South Korea is an affirmative approval jurisdiction: KFTC must 
issue a clearance letter before the parties are allowed to close the 
transaction 

Brazil

• CADE, the Brazilian competition authority, confirmed that 
deadlines in merger reviews will continue to run normally

• CADE’s officials are working remotely, face-to-face meetings are 
being replaced by video conferencing, and judgment sessions of 
CADE’s Tribunal will be held virtually 

• Defendant deadlines in cartel, unilateral conduct and gun-jumping 
formal probes have been suspended



Best Practices to Prepare for Competition Filings

• Conduct multi-jurisdictional competition filings analysis at an early stage

• Prepare transaction documents accordingly:

• Review provisions regarding risk allocation and filing obligation;

• Re-assess long-stop dates and other prescribed timeframes

• Contact case teams at antitrust authorities early to get clarity on timing

• Identify key business employees to assist with preparing the notification and ensure their
availability

• Prepare for oral presentations to the competition authorities; expect hearings to be
conducted remotely
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Impact of New Environment on 
Negotiating Key Contractual Provisions

• Time to submit HSR filing 

• Efforts and cooperation commitments

• Divestiture requirements or limitations

• “Hell or high water” provisions

• Termination provisions; drop dead date

• Payments of filing fees

• Obligations to litigate

• Break-up & reverse break-up fees

• Conditions to close 

• Control of HSR process 16
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s • Before: file 5-10 business days after 
signed agreement 

• Now: consider filing on day after 
signing agreement or earlier on LOI

• Consider flexible dates, including 
extension of end date

• Consider extensions if waiting periods 
extended by legislation or otherwise

• Consider potential outreach from 
voluntary jurisdictions (e.g., UK)

• Consider how to incorporate risk of 
extended delays



Strategies to Consider in the New Environment

 Filing on a letter of intent or term sheet rather the final stock or asset 
purchase agreement – gets HSR clock started earlier – speed to closing

 Pre-notifying agency staff prior to starting the HSR clock, especially for 
cash tender offers and deals “in the middle” 

 Earlier-than-normal engagement and advocacy to make it easier for 
reviewing agency staff to reach a conclusion to clear the transaction
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Competitor Collaboration and 
Information Exchange in the 

Time of COVID-19



FTC/DOJ Joint Statement Encouraging Competitor 
Collaborations Aimed at Addressing COVID-19

• Recognize COVID-19 “will require unprecedented cooperation … to protect 
Americans’ health and safety” 

• Committed to respond “expeditiously to all COVID-19 related requests” for pre-
review of proposed collaborations and to expedite filings under the National 
Cooperative Research and Production Act

• Response to review requests within 7 days (process typically takes months)

• Committed that antitrust analysis would “account for exigent circumstances in 
evaluating efforts to address the spread of COVID-19 and its aftermath” 

• Examples of likely permissible collaborations given “exigent circumstances”: 

• Joint efforts by health care facilities to provide resources and services to 
communities lacking sufficient medical equipment or healthcare

• Coordination of manufacturing efforts or service networks to facilitate 
production and distribution of COVID-19-related supplies 
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Competitor Collaborations: 
In with the Good, Out with the Bad

• NOT a free pass to violate the antitrust laws 

• Civil and criminal violations of the antitrust laws will continue to be 
enforced (especially with respect to critical personal health protection 
equipment), including the following “per se” illegal conduct:

• Price Fixing: an agreement to restrict or set prices among 
competitors, including increase, discounts, terms of service, 
credit

• Bid-rigging: an agreement distorting the bidding process

• Market or Customer Allocation: an agreement among 
competitors to divide customers or territories

• No Poach: an agreement with individuals at another company to 
refuse to solicit or hire that other company’s employees

• Agreements nominally styled as “collaborations,” but that are shams 
designed to mask naked price fixing, continue to be per se illegal 
even if aimed at addressing fallout from COVID-19
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DOJ “stands ready to make 
sure that bad actors not take 
advantage of emergency 
response efforts, healthcare 
providers, or the American 
people during this critical 
time,” and will ensure “that 
the department’s resources are 
available to combat any 
wrongdoing and protect the 
public” 

Attorney General Barr



Information Exchanges: Continue to Exercise 
Caution

• Agencies have recognized that there may be legitimate, procompetitive reasons why competitors may want to share information in 
response to COVID-19, including: 

• Exchanging technical know-how;

• Sharing best practices for handling manufacturing and distribution issues to keep employees safe; and 

• Sharing standards for patient management

• However, companies must continue to exercise caution in order to ensure that information exchanges with competitors do not run 
afoul of the antitrust laws:

• Determine what the legitimate business objective of the exchange is and limit the type and quantity of information to be 
exchanged to only what is reasonably necessary to achieve that legitimate business mission

• Limit the information shared with a competitor to only those employees who need it for purposes of COVID-19 response

• Discussions amongst competitors should follow a pre-set agenda to guide the discussion, which should be reviewed by 
counsel in advance
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ALWAYS seek counsel first before sharing what may be competitively sensitive information, 
including current or future prices, employee salaries and benefits, profit margins and detailed cost 

information 



Cooperation Among Companies May Be Allowed to 
Ensure Supply of Goods
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State Aid in the Time of 
COVID-19



State Aid (subsidies) in COVID-19 Times

• Aid capable of distorting competition by favoring certain undertakings is prohibited

 guarantees level playing field among Member States and prevents excessive state intervention

• In specific circumstances, aid may be declared compatible:

• Aid to make good the damage caused by natural disasters or exceptional occurrences;

• Aid to remedy a serious disturbance in the economy of a Member State

• EC issued a Temporary State Aid Framework to Support the Economy in The Current COVID-19 Outbreak

• General framework not limited to specific sectors

• Sectors directly hit by the COVID-19 outbreak (transport, tourism, culture, hospitality and retail)  no
application of the “one time, last time” principle for rescue aid

• Sectors indirectly touched by COVID-19  more careful assessment by the EC, strict interpretation
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EC is approving national aid plans daily – check Cooley Hub for updates!



Intersection of Price Gouging and 
Online Third-party Marketplaces



Pricing for Public Health Products in the Crosshairs

• COVID-19 has severely disrupted supply and demand conditions for a number of 
essential public health goods and services, leading to widely reported price spikes
• These price increases have drawn sharp criticism from law makers/enforcers across the globe

• Significant attention currently being paid to pricing of goods impacted by COVID-19, including with 
respect to pricing on online marketplaces and other platforms

• In the current environment all participants in the supply chain for essential goods 
and services affected by the pandemic – manufacturers / distributors / platforms / 
etc. – should anticipate the potential for closer scrutiny of their pricing practices
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Best practice: Check in with your sales team to assess if they are implementing price changes, 
based on what factors, and on any pricing optimization technology to ensure no unintended effects.



U.S. Price Gouging – Don’t Do It!
Rules of the Road

• Majority of U.S. states proscribe various types of price 
increases once a state of emergency has been declared 
• Laws vary widely in terms of covered products, amount of price 

increase proscribed, term of the restriction, and potential penalties

• State AGs around the country are actively encouraging consumers to 
file complaints

• Federal antitrust law does not prohibit unilateral price 
increases; but enforcers on the lookout for collusion and 
other anticompetitive conduct in sale of health products

• Recent executive order makes it a crime to stockpile 
designated “scarce” health / medical resources for purpose 
of selling in excess of prevailing market prices
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Intersection of Online Marketplaces and Price Gouging

• Public outcry against price gouging has frequently targeted online marketplaces
• Pricing on many online marketplaces is commonly set through algorithmic or other technology-

assisted pricing tools, which may explain a number price spikes as COVID-19 concerns ramped up

• AGs from 33 states have argued that platforms bear responsibility for these spikes, are not exempt 
from price gouging laws, and should take steps to stop price gouging in the first place

• Current attention to the pricing of COVID-19 related goods on online marketplaces 
may lead to heightened scrutiny of pricing practices on these platforms – such as 
use of algorithmic and automated pricing tools – more generally
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Dominant companies are prohibited from applying
“unfair prices” in the form of excessive prices

• Legal test for “excessive price” quite nuanced.

• The EU is currently investigating a 
pharmaceutical company for excessive pricing 
in relation to certain APIs

• CMA created a COVID-19 taskforce to monitor 
market developments

• Open letter to the pharmaceutical and food and 
drink industries to not capitalise on the current 
situation by charging unjustifiably high prices for 
essential goods

Excessive Pricing and EU Antitrust Rules
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Thank you!

Questions?
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